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A. Introduction to CAP and this Guide

1. How CAP of the Arizona Center for Disability Law Assists People
with Disabilities
Sometimes people don’t agree with decisions made by agencies. It can often be difficult
to solve disagreements without help. The Arizona Center for Disability Law has a program to
assist you with your vocational rehabilitation problems. The Client Assistance Program (CAP)
offers help to clients and those applying for services under the Rehabilitation Act of 1973, as

amended by the Rehabilitation Amendments of 1998. CAP is able to assist you by

v informing you of available benefits under the Rehabilitation Act;
v advising you about ways to solve problems with your vocational rehabilitation
counselor;

v providing training on your rights under the Rehabilitation Act; and

v in selected cases, representing you in negotiations with VR and VR service
providers, and at administrative reviews, mediation, fair hearings and lawsuits
under the Rehabilitation Act.

Information about the eligibility requirements and priorities are available from CAP upon
request. Assistance is provided according to program eligibility requirements, priorities
and staff availability.

Eligibility. If you are an individual with a disability and are currently a client or applicant
for services under the Rehabilitation Act (VR services, independent living services, or services

through a VR service provider), you may contact CAP if:

> You are denied the right to apply for services;

> You are found ineligible for services and you believe that you should be provided the
services;

> You have a disagreement about your Individual Plan for Employment (1.P.E.) or a service

or decision affecting your I.P.E.;

> You disagree with the decision by VR to close your case;
> You disagree with the decision by VR not to provide a Post Employment Service
(P.E.S.); or



> You do not understand your rights or the services available to you under the
Rehabilitation Act.
Also, see Section C of this Guide for more specific information about how CAP can help you

with problems related to appealing decisions made by your VR counselor.

2. This Guide is not a Substitute for Legal Advice

The Arizona Center for Disability Law recommends that persons obtain professional legal
advice to resolve a legal dispute regarding your legal rights in a dispute with RSA. This guide is
not a substitute for legal assistance. This guide is meant to provide people with disabilities with
information and examples about the appeal rights under Title | of the Rehabilitation Act. You

can call CAP or a private attorney for legal advice.

3. Glossary of Terms:

The following is a list of the meaning of numerous words that relate to your
VR appeal rights. Most of these terms are explained in more detail in this guide.

Administrative review: An optional informal way to try and solve disagreements with

your vocational rehabilitation counselor. The review is conducted by a supervisor that is not
directly responsible for the work of your VR counselor or his/her supervisor. A written decision
is made. If you are not satisfied with that decision, you have the right to request a fair hearing.
For more information about this way to resolve disputes, see the questions and answers in Part B
of this guide under “Administrative Review.”

Fair Hearing: A formal hearing conducted by an administrative law judge (or hearing
officer) to hear and decide disputes between the Rehabilitation Services Administration (RSA)
and clients and applicants. For more information about the fair hearing process, see the questions
and answers in Part B of this guide under “Fair Hearing.”

Hearing Officer: An administrative law judge that works for the Arizona Department of

Economic Security Office of Appeals who will conduct the fair hearing and make a decision after
the fair hearing. For more information about the qualifications and powers of a hearing officer,

see the questions and answers in Part B of this guide under “Fair Hearing.”



Individual Plan for Employment (I.P.E.): A document that is agreed upon by the client

and the vocational rehabilitation counselor which states the client’s employment goal and the
services necessary to reach that goal. For more information about the contents of an I.P.E. see
CAP’s guide, A Summary of Your Vocational Rehabilitation Rights.

Mediation: An informal way to try and resolve a dispute about your I.P.E. with the
Rehabilitation Services Administration. A mediation is conducted by an impartial and trained
mediator who listens to both sides and tries to help the parties reach an agreement that can satisfy
both parties. If the mediation is successful, a mediation agreement is written. For more
information about the mediation, see the questions in Part B of this guide under “Mediation.”

Rehabilitation Act: A federal law that was passed in 1973 and updated several times,

including in 1998, which gives rights to clients and applicants of VR services. The purpose of
the law is to provide training and services to help people with disabilities to reach an
employment goal. The Rehabilitation Act outlines the rights of clients and the responsibility of
the state in providing vocational rehabilitation services for people with disabilities. For more
information about the specific rights of clients and applicants, see the Center’s guide, A Summary
of Your Vocational Rehabilitation Rights.

Rehabilitation Services Administration (RSA): The state agency created to provide

vocational rehabilitation services to qualified people with disabilities. Sometimes VR and RSA
are used to refer to the same state agency. (RSA will be used in this guide.)

Representative: A friend, family member, advocate, attorney, or person knowledgeable

about your rights that assists you at any informal or formal hearing to appeal a dispute with RSA.
For more information about your right to have a representative, see the questions and answers in
Part B of this guide under “representation.”

State Reviewing Official: The Director of the Arizona Department of Economic Security

who may, upon the request of either party who does not win the fair hearing, review and change
the decision of the hearing officer. For more information about when and how a state reviewing
official can change a hearing officer’s decision, see the questions and answers in Part B of this
guide under “State Reviewing Official.”

Vocational rehabilitation (VR) services: Services that are available to a VVR client who

needs them to reach his/her employment goal on the I.P.E. including but not limited to



assessment for eligibility, counseling and guidance, training, transportation, interpreters, readers,
note takers, telecommunication aids and devices, job placement, job coaching, technology
services etc. For more information about the type of services that may be available to VR clients
and applicants, see the Center’s guide, A Summary of Your Vocational Rehabilitation Rights.

Vocational rehabilitation (VR) counselor: An individual assigned to assist you in

developing your I.P.E. and obtaining the services necessary to reach the employment goal of your
I.P.E, including vocational counseling.

Written notice: A letter or other written document that RSA must provide to a client

when RSA closes a VR case or suspends, stops, or reduces a VR service. This letter must also be
provided to an applicant when RSA refuses to provide services. For more information, see the

questions in Part B of this guide under “Written Notice.”

B. Commonly Asked Questions About VR Appeal Rights

1. What are some reasons why you or other VR clients or applicants
might need to appeal a decision by RSA?

Under Federal Law you--as a VR applicant or client--have the right to appeal any decision
made by your counselor or other RSA employees that affects your VR services. For example,

you can appeal the following decisions made by your vocational counselor:

S a requirement to get a medical, psychological or other evaluation which you believe is
unnecessary to determine your eligibility or vocational needs;

a refusal to allow you to chose the evaluator from a list of approved evaluators;

a decision that you are not eligible for VR services because you cannot benefit from
services;

SN a decision that you are not eligible for VR services because you do not have an
impairment that interferes with your ability to work;

SN a decision not to approve the employment goal you selected for your Individual Plan for
Employment (1.P.E.);

KN a decision not to allow you to pursue a self-employment goal,



a refusal to provide a specific VR service, such as assistive technology;
a refusal to allow you to chose an approved service provider;

a decision to stop providing any VR service;

a decision to decrease the amount of VR services provided to you;

a decision to suspend a service;

your case closure;

a decision not to provide a post-employment service; and
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any other decision made by a vocational counselor.

Alison has a learning disability and Attention Deficit Disorder. She wants to go to a technical
school to learn how to do desktop publishing. However, Alison’s vocational counselor
believes that she has skills from her previous occupation as a waitress and only agrees to
provide time with a job developer to help her find another job in the food service industry.
Alison may appeal this decision.

Bettina is deaf. She has completed her undergraduate degree in Political Science. She has
applied to VR to help her with her employment goal of becoming a lawyer. Bettina’s
counselor indicates that she will need to undergo a psychological examination to determine if
she is suited for this work. Bettina does not believe that a psychological evaluation should be
necessary to determine if she will do well in law school. However, she does agree with a
vocational evaluation and a release of information about her school transcripts to show her
academic success. If her counselor either refuses to write an L.P.E. with “lawyer” as her
employment goal or closes her case for lack of cooperation, Bettina can appeal this decision.

Thomas has a psychiatric disability. He recently changed his medication and did not adjust
well to the new medication. Thomas has missed several appointments with his vocational
counselor and has failed to provide information to VR, as requested, about his efforts to find
information about possible interests for an employment goal because of his difficulty
following the change in medication. Thomas receives a letter from his counselor indicating
that his case is going to be closed for lack of cooperation. Thomas may appeal this decision.




2. What are the steps that RSA must take before closing your case
because of ineligibility?

Before RSA can close your case they are required by federal law to talk to you about the
decision. If you have a guardian and would have trouble understanding the information from
RSA, RSA can talk to your guardian about the decision. Then either your VR counselor or
another RSA employee knowledgeable about your case, must provide you with written notice
about the decision to close your case. For more information about written notice, you should look
at the answer to Question # 3. If your case is being closed because RSA believes that you cannot
benefit from services to reach an employment goal, then RSA must review that decision within
12 months. After the 12-month review, if you or your representative request that the decision be
reviewed, RSA must review the decision again. If the situation has changed and now you can
benefit from VR services, RSA must open your case. You should put your request for a review

in writing. See the form letter at A-1 in the Appendix.

Anabel is a paralegal. She wants VR’s assistance to pay for her to take classes so that she can
take an exam to become a certified paralegal in civil litigation. As a certified civil litigation
paralegal, she could earn more money. Her counselor believes that Anabel is not eligible for
VR services. Anabel’s counselor meets with her and explains why she believes Anabel does
not need VR services to achieve her goal to become a certified paralegal in civil litigation.
Then, Anabel’s VR counselor sends her a letter explaining the decision, the reasons for the
decision and an explanation on how she can appeal her decision and contact CAP to assist her.
Anabel’s counselor has taken the steps she needs to take before going forward with closing
Anabel’s case. However, Anabel can still appeal this decision.

Paige has depression and a panic disorder. Her panic disorder is triggered when she is in large
crowds or has to be in a small confined space. She used to work as a secretary before the
panic attacks became severe. She applies for VR services, but her VR counselor decides that
Paige cannot benefit from job development services or training because this has to be done in
confined spaces. Her VR counselor tells her about the decision, provides a written notice and
closes her case on May 1, 2000. By May 1, 2001, Paige’s VR counselor needs to reconsider
the decision. After May 1, 2001, the VR counselor must review the decision again if Paige
makes the request. However, Paige does not have to wait; she can appeal the decision in May
2000.




3. What is written notice?

Written notice is a letter that RSA must send to you whenever RSA decides that you are
not eligible for VR services, your case will be closed because you no longer eligible for services,
or when a service is stopped, reduced, or suspended. The letter must contain the following
information:

Ve the decision;
Ve the reasons for the decision;

v an explanation of how you can “appeal” the decision, including your right to request a fair
hearing to challenge the decision;

v notice about your right to use the mediation system; and
v a description of services available through the Client Assistance Program (CAP) and how
to contact CAP.

RSA must, as appropriate in cases, provide the notice of their decision in other forms of
communication that you have chosen because of your disability. For example, other forms of
communication might be meeting with you and translating the letter in American Sign Language
if you are deaf or making an audiotape of the letter if you have a learning disability in reading. If
your VR counselor fails to give you written notice, you can request written notice so you

understand their reasons. See the form letter at A-10 in the Appendix.

Morgan was told by his VR counselor that RSA was going to close his case because he had not
been able to find a job with the help of a job developer after 9 months. Morgan did not receive
any other notice about the decision. Morgan’s VR counselor has not followed the law and has
not provided the necessary notice. VR must send Morgan a letter which tells him that RSA is
closing his case and why RSA thinks that the case should be closed (e.g. if Morgan had turned
down good job offers or failed to meet with the job developer for 4 appointments) and
information about how to appeal the case closure and contact CAP for possible assistance.




Avriel is attending nursing school in a community 45 miles away from her home. She asked for
RSA to pay for her mileage between her home and school so that she has enough money to
afford maintaining her car for the trips to school. RSA was providing mileage each month for
which she turned in records of her mileage. In March the payments were discontinued without
any notice. When Ariel called to ask about the reason for the termination of the service, the
VR counselor referred her to CAP and sent her a brochure which outlined the CAP services
and telephone number. Although written notice should include CAP information, Ariel’s
counselor also needs to send a written letter which explains that the transportation service has
been stopped, the reason it has stopped, and how Ariel can appeal the decision. Before
appealing, Ariel can ask for written notice.

Marcella is blind. She has been receiving VR services for 2 years to help her get a degree in
travel/tourism. Her goal is to obtain a job as a travel agent who specializes in making travel
arrangements for people with disabilities. She has failed two courses and her counselor
provided her with written notice that her case will be closed, the reasons for the decision, and
an explanation of her right to appeal. Marcella asks her counselor to send the letter via email
so that she can “read” the letter with her voice activated software of her computer. This is an
alternative mode of communication that VR should use so that Marcella can understand the
decision and make her own decision whether she wishes to challenge RSA’s decision. RSA
must comply with this reasonable request.

4. When must written notice be provided?

Federal law requires that written notice about your right to a fair hearing, the mediation
system, and information about the CAP program, must be provided by RSA:
when you apply for benefits;
when your I.P.E. is written;

whenever any service provided to you is, decreased, suspended or stopped altogether; and
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when your case is closed.

5. What are the steps that RSA must take if they find you are ineligible
for any VR services?

Your vocational counselor or other RSA employee involved in your case must take the



same steps listed above in the answer to Question # 2, including meeting with you to consult
about the decision, providing you with written notice, and agreeing to look at your eligibility

within 12 months and, after 12 months, at you or your representative’s request.

6. What are the steps that RSA must take before terminating or
discontinuing your vocational services?

Your vocational counselor or other RSA employees involved in your case must provide
you with written notice about the decision including information about how to appeal the

decision and about CAP’s services and how to contact a CAP advocate.

7. What steps can you take if you disagree with your vocational
counselor about your I.P.E.?

If you disagree with any decision made by your vocational counselor regarding your
Individual Plan for Employment (1.P.E.) or vocational rehabilitation services, you have a number
of informal and formal steps that you can take to try and resolve the disagreement. You are not
required to take any of the informal steps if you do not wish. You can go directly to the formal
steps if you prefer. You can also try the informal steps and if they do not work, go to the formal

steps. But you must start with a fair hearing in almost all cases.

The optional informal steps include:

v meeting with the VR counselor’s supervisor,
v an administrative review, and
v mediation through a third party impartial mediator.

The formal steps include:
v a fair hearing,

v review by a state reviewing official, and



v filing a lawsuit.

Common questions and answers about each of these steps are addressed below in this
guide. The most informal step is to simply ask to meet with your vocational counselor and

his/her supervisor to discuss the problem to see if you can come to an agreement.

ADMINISTRATIVE REVIEW

8. Can RSA require you to go to an administrative review before you can
use a fair hearing?

No. RSA cannot require a client or applicant to first go to an administrative review
before requesting a fair hearing. The administrative review step is an optional step that Arizona
RSA uses. However, federal law no longer requires the administrative review before a fair
hearing. You may choose to use an administrative review to try and resolve the disagreement in
a less formal meeting and to hear more about the reasons, evidence and witnesses RSA may use
if a fair hearing is eventually requested. It is your choice alone whether to use this step. The
federal Rehabilitation Act prohibits RSA from using the administrative review or any other
informal step to deny or delay your right to go to mediation or a fair hearing. Further, this step
cannot be used to deny any other right afforded to the applicant or eligible client, such as

independent living services.

Q. How can you request an administrative review?

To request an administrative review you must write a letter to the Program Manager of
the Regional RSA office nearest your home. In the appendix of this guide at A-13 is a list of the
Regional RSA directors for Arizona and the area for which they are responsible. In your letter,
you should explain why you are requesting an administrative review and what you would like to
accomplish at the administrative review. If you need help writing the letter, there is a form letter
to use at A-2 in the Appendix. If you would like CAP to review and offer suggestions about your
letter, you may contact our office. All requests for CAP services are based on the Center’s

guidelines and staff availability.

10



Roberta lives in Tucson and wants to be a school counselor. From her research, she believes
that she will need to obtain a Master’s Degree in counseling to meet the necessary Arizona
State Board of Education requirements for certification. Certification is necessary for jobs in
public schools and to compete for jobs in private or charter schools. Her counselor agrees with
a goal to become a counselor but only agrees to fund her education to get a Bachelor’s Degree
in Counseling. Roberta and her counselor have discussed the issue with the counselor’s
supervisor. However, the discussion did not resolve the disagreement. She would prefer to go
to an administrative review. She must write a letter to the Regional Director for Tucson and
explain that she is appealing the counselor’s decision that she can only be a counselor and not a
school counselor as she desires. She should also include in the letter that she hopes to get a
decision that her goal of becoming a school counselor is appropriate and that to achieve this
goal she will need to earn a Master’s Degree in counseling.

10. Isthere a deadline for filing a request for an administrative review?

Under state and federal law, there is not a specific deadline for requesting an
administrative review. However, there is a deadline for requesting a fair hearing. Under state
law, the deadline for requesting a fair hearing is 15 days from the date you receive your written
notice. The notice shall be considered received and filed with RSA on the date shown by the
postmark. If there is no postmark, then the date of the postage meter of the post office that
received the letter will be used. (RSA has a written policy that gives you 20 days from the
date you receive your decision to give notice that you want to appeal the decision. An
agency can extend the deadline, but not lawfully shorten a deadline created by law.
However, to be on the safe side, you should send notice that you want to appeal within the
shorter deadline of 15 days. If it has been more than 15 days but less than 20 days you
should go ahead and send notice of the appeal.) To be sure that you do not miss this deadline
for requesting a fair hearing you should go ahead and request the fair hearing, but indicate that
you would like to wait to go to fair hearing until after you have had an opportunity to take your
dispute to an administrative review. A form letter to request an administrative review is at A-2 in
the Appendix of this guide for you to use.

MEDIATION

11. What is mediation?

Mediation is a voluntary alternative for resolving disputes with your VR counselor. Both
RSA and you must agree to use mediation. Mediation cannot be used by RSA to deny or delay

your right to a formal hearing. The mediator is not an employee of RSA and is impartial.

11



Federal law requires that mediators be trained in effective mediation techniques and be
knowledgeable about federal and state law affecting the rights of VR clients and applicants.

The mediator is not a decision maker but is a facilitator that helps the parties look at each
other’s side and consider solutions to resolve the disagreement. The mediation must be
scheduled in a timely manner and in a location that is convenient to you and the RSA personnel
who will be attending. If the parties (you and the RSA representative) reach an agreement during
the mediation, then the mediator will prepare a written mediation agreement which both parties
sign. A copy of the mediation agreement must be provided to both RSA and you. If you did not
reach an agreement with RSA, you are free to go ahead with a fair hearing.

The information that was shared during the mediation is to be kept confidential. Neither
you nor RSA can use any of the discussion during the mediation as evidence during a fair hearing
or lawsuit. You and RSA will probably be required to sign a pledge to keep the information
confidential. This confidentiality requirement does not prevent either you or RSA from using the
mediation agreement as evidence in a fair hearing or lawsuit about a failure to honor the

mediation agreement.

12. How is the mediator selected?

The qualified and impartial mediators who are trained in effective mediation techniques
must be selected from a list, maintained by the State, of individuals who are qualified mediators
and who are knowledgeable of the laws and regulations affecting VR clients and applicants. The
mediator must either be selected on a random basis or by both you or your representative and the
Director of RSA for Arizona. In Arizona, RSA is entering into an agreement with the Arizona
Attorney General’s Conflict Resolution Section to provide the mediators. The mediators are

volunteers and employees of the Arizona Attorney General’s Office.

13.  Who pays for mediation?

RSA must pay for the cost of the mediation. RSA has entered into an agreement with the

Arizona Attorney’s General’s Conflict Resolution Section to provide the mediators. The
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mediators used by RSA are, for the most part, trained volunteers. If you wish to be represented
by an attorney at the mediation, then you must pay your own attorney’s fees. If you are
represented by CAP, the legal or advocacy services will be free. All requests for services are

considered based on the Center’s guidelines and staff availability.

14.  When can you use mediation?

Federal law requires that, at a minimum, the mediation procedures must be available,
when you request a fair hearing. You can request a fair hearing at any other time, but RSA may
not honor your request if it is made at a different time in the process. If your request is denied
you should ask for a copy of RSA’s policies regarding mediation. Mediation is a lot like
negotiations between parties. Negotiations can be attempted at any time even before a decision is
made by the hearing officer in the fair hearing or by the judge in a lawsuit. After a decision is
made, the side that has “won” is not likely to want to compromise their position unless it is to

avoid further appeal of the decision.

15.  Where will the mediation take place?

The place where the mediation takes place must be convenient to both RSA and you.
Because RSA is using the Arizona Attorney General’s Conflict Resolution Section to provide the
mediation, there are AG’s offices in Tucson, Phoenix and Yuma. Those offices will probably be
used when the mediation is located in those cities. However, if you live in Flagstaff or a rural
community, the mediation will most likely be offered in your community. When finding another
location other than the AG’s office, the mediation should not be held at a VR office but at a
neutral location. Federal anti-discrimination law also requires that any state program or service,
including mediation be provided in a location that is accessible and usable by people with
disabilities and that clients and applicants be provided with any modifications or auxiliary aids

and services necessary to be able to effectively participate in the mediation.
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Richard lives in Nogales. Richard uses a wheelchair because of paraplegia. He has a
disagreement with RSA about his I.P.E. He has asked for mediation to try and work out the
disagreement. Richard travels to Tucson three mornings per week to attend a private technical
college as part of his I.P.E. The mediation unit agrees to arrange the mediation at the AG’s
office in Tucson immediately following his class on a day when he will be in Tucson. Holding
the mediation in Tucson in this situation is probably convenient. However, if Richard did not
attend school in Tucson, but was attending the Santa Cruz campus of Pima Community
College, then requiring Richard to come to Tucson to participate in mediation would probably
not be convenient. In that case, the mediation should be scheduled for the Nogales area.

Sara is a client of RSA. She has a dispute about the VR services she should receive as part of
her I.P.E. She has asked for a mediation to try to settle the disagreement. Sara is hard of
hearing. In a meeting of more than one person, she needs real time captioning, so that she
does not miss important information. Sara is entitled to real time captioning as an
accommodation, but needs to ask for real time captioning. She should make that request for
real time captioning in her letter requesting mediation or in a separate letter.

There is a form letter at Appendix A-9 of the guide to use to make a request for mediation and a

request for accommodations.

16. How can you request mediation?

There is no specific requirement under federal or state law that you make the mediation
request in writing. However, it is best to make the request in writing, date the request, and keep a
copy of the request. Then it is much easier for you to prove that you made the request if there is
a delay in setting up the mediation or a disagreement about whether mediation was requested. A

form letter and sample letter for requesting mediation is at A-3 in the Appendix of this guide.

17. Is there a deadline for requesting mediation?

Under state and federal law, there is not a specific deadline for requesting mediation.
However, there is a deadline for requesting a fair hearing. Under state law, the deadline for
requesting a fair hearing is 15 days from the mailing date of the decision letter from RSA. The
notice shall be considered received and filed with RSA on the date shown by the postmark. If

there is no postmark, then the date of the postage meter of the post office that received the letter
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will be used. (RSA has a written policy that gives you 20 days from the mailing date of your
decision to notify RSA that you want to appeal the decision. An agency can extend the
deadline, but not lawfully shorten a deadline created by law. However, to be on the safe
side if you can, you should send notice that you want to appeal within the shorter deadline
of 15 days.) To be sure that you do not miss this deadline for requesting a fair hearing you
should go ahead and request the fair hearing, but indicate that you would like to wait to go to fair
hearing until after you have had an opportunity to take your dispute to mediation. A form letter

about how to request mediation is at A-3 in the Appendix of this guide.

FAIR HEARING

18. What is a fair hearing?

Under the federal Rehabilitation Act, you, as a client or applicant of VR services, are
entitled to a due process hearing (which is also called a fair hearing). You can use a hearing to
appeal any decision made by your VR counselor that affects your I.P.E. or vocational
rehabilitation services. A fair hearing is a formal hearing that is conducted by an impartial
hearing officer. The impartial hearing officer must allow you and RSA to present evidence, bring
witnesses and share information that supports your positions. The impartial hearing officer must
make a written decision after the hearing. The written decision must be based on federal and
state law and any information in Arizona’s state plan for providing VR services. A copy of the
decision must be sent to you and to RSA.

Going to a fair hearing is a necessary step that you must take if the informal steps did not
resolve your disagreement or if you want to settle the disagreement without trying the informal
steps. For disputes about vocational rehabilitation services and your I.P.E. in most situations,

you cannot file a lawsuit without first taking the dispute to a fair hearing.

19.  When can you expect a decision from the hearing officer?

Federal regulation requires the hearing officer to provide you, or if appropriate, your

representative, and RSA with a full written report of the decision, findings and the reasons for the
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decision within 30 days from the date of the completion of the hearing.

20.  Can you obtain a copy of your VR file to help you prepare for the fair
hearing?

Yes. Either you or your representative must be allowed to review, obtain or copy any
record in your file that is necessary to prepare your case. RSA may have an RSA representative
present when you review your file. If you are denied a copy of any specific records that are in
your file which you believe are necessary to prepare your case, you or your representative may
make a written request to the hearing officer asking him to require RSA to provide you with a
copy. You should make the request in writing and include the specific record you want and why
you believe it is related to the issue(s) in your appeal. You should make this request before the
hearing date. If you are representing yourself and need help writing this letter, contact CAP for

assistance. All requests are considered based on Center guidelines and staff availability.

21. Can you bring witnesses to the hearing?

Yes. If you are concerned that the witnesses may not voluntarily come to the hearing, you
can obtain subpoenas from the hearing officer. Under state law the hearing officer has authority
to issue a subpoena for a witness. A subpoena is a document from a judge or hearing officer
requiring a person to appear at a certain time and place to give testimony. If you want the
hearing officer to subpoena a witness you must make the request in writing. The request must be
made to the hearing officer in enough time prior to the hearing to allow for the subpoena to be
issued. The request must be made at least three working days before the hearing, but sooner if

possible. In the request you must include the following information:

Ve the name of the witness;
Ve the address of the witness; and
v the information about which the witness will testify.
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The witness’ expected testimony must be related to the issue at the hearing. If the hearing officer
does not believe that the witness’ testimony is related to your appeal, then the hearing officer can

deny your request for a subpoena.

Lorraine is representing herself at a fair hearing to try and resolve a dispute about whether she
is entitled to VR services. RSA has taken the position that Lorraine is not eligible for VR
services. Lorraine disagrees and appeals. Lorraine wants her doctor to testify at the hearing,
but the doctor’s nurse has asked that Lorraine provide a subpoena so that the doctor can
request the time off. Lorraine writes a letter to the hearing officer assigned to her appeal. In
her written request she states her doctor’s name, the doctor’s business address at the clinic and
that her doctor will testify about the nature of her physical impairment, how it affects her
ability to work in the job she had before the disability and how she needs additional training in
a different area if she is to continue working. This subpoena should be issued in this case.

The hearing officer has the authority to exclude witnesses during the hearing. That means
that if you have several witnesses, the hearing officer can require them to sit outside the hearing
room until after they have testified. That is to make sure that witnesses don’t change their
testimony to make their testimony the same as other witnesses. If the hearing officer does rule to
exclude witnesses in the hearing room, the rule will also apply to the other side. However, RSA
will be allowed to have one representative in the hearing room to help with the case. This may
be the VR counselor or the counselor’s supervisor or possibly an RSA administrator. However,
RSA can only have one such representative and the others should remain outside the hearing
room until their turn to testify. If RSA does not follow this rule, you can ask the hearing officer
to require RSA’s other witnesses to leave the hearing room. You should make this request at the
beginning of the hearing or whenever an RSA witness enters the hearing room before s/he

testifies.

22.  Can you bring documents to the hearing?

Yes. If you need to bring documents to the hearing which you do not have a copy of and
which you cannot get from your VR file, you can ask the hearing officer for a subpoena for the
documents. Under state law the hearing officer has authority to issue a subpoena for documents.
If you want the hearing officer to subpoena documents for you to use during the hearing, you

must make the request in writing. The request must be made to the hearing officer in enough
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time prior to the hearing to allow for the subpoena to be issued. The request must be made at
least three working days before the hearing, but sooner if possible. In the request you must

include the following information:

v a detailed description of the documents you want;
v the name of the person who is holding the documents; and
v the address of the person who holds the documents.

The documents must be related to the issue at the hearing. If the hearing officer does not believe

that they are related to your appeal, then s/he can deny the request for a subpoena.

Jorge will be representing himself at a hearing. He has a disagreement with VR regarding
whether he should continue to receive job development services and get a new job developer.
His counselor believes that Jorge has not been cooperative with the job developer and wants to
close his case. The job developer wrote a summary that said Jorge did not show up for many
appointments. Each time that Jorge met with the job developer, the job developer filled out a
contact sheet. Each time the job developer canceled an appointment he sent an email to Jorge.
Jorge no longer has access to e-mail. Jorge wants copies of all the contact sheets and e-mails
from the job developer to him to prove he was cooperative, but the job developer will not
provide the information. Jorge can make a written request to the hearing officer asking for
these records. These are relevant to the issues and the request should be granted.

23.  Who selects the hearing officer?

In Arizona, RSA now uses the Office of Appeals for the Arizona Department of
Economic Security (DES) to conduct the fair hearings. The hearing officers are selected
randomly when requests for appeals come into their office. However, RSA is in the process of
changing this system of hearing officer selection. In the future, RSA will maintain a list of

qualified hearing officers for the parties to use to select the hearing officer.

24.  What are the qualifications of the hearing officer?

In Arizona, RSA uses the Office of Appeals for the Arizona Department of Economic

Security (DES) to handle the appeals. These hearing officers hear different types of disputes
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related to services received through DES, including but not limited to unemployment insurance
disputes. The hearing officers are lawyers who have been selected to be hearing officers. Each of
these hearing officers must complete a special training about the state and federal laws affecting

VR services.

25.  Is there a deadline for you to request a fair hearing?

Yes. Under state law, there is a deadline for requesting a fair hearing. The deadline is 15
calendar days from the mailing date of the decision letter from RSA. The mailing date is the date
on RSA'’s decision letter, unless you can prove it was mailed later than the date on the letter. For
example, if the postmark shows that it was mailed a week later, you can use the postmark as the
mailing date. However, you need to keep the proof of the envelope with the postmark.

To request the hearing you may fill out the form RSA provides in its decision letter or
write your own letter. It is probably easier and better to just use the form RSA provides you.
The request for a hearing will be considered filed on the date of the postmark of your request. If
you use a different method of delivering the request it will be the date RSA receives the request.

A copy of the form requesting a review of RSA’s decision by an hearing officer sent by RSA is
attached at Appendix A-16 of this guide. A sample letter to request a hearing to appeal RSA'’s
decision is attached at Appendix A-4 of this guide.

To figure out your deadline for requesting a hearing to appeal RSA’s decision you must
first look at the date RSA mailed the letter. Start to count from the next day following the
mailing date and count 15 calendar days (which includes holidays and weekends), if the decision
letter was hand-delivered to you, and 18 calendar days, if the decision was mailed to you. The
extra three days is for delivery time. When counting the days in your deadline, the best course of
action is to play it safe. Playing it safe means mailing your request for a hearing as soon as
possible after you receive the decision letter. If you later change your mind you can always
withdraw your request for a hearing.

Information from RSA may indicate you have 20 calendar days to request a hearing.
However, state law says you only have 15 days as outlined above. To avoid any deadline

problems, you should submit your request within the 15-day deadline. If for some reason, you
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miss the 15-day requirement but the 20-day window has not passed, you should go ahead and
submit the request and the agency is likely to still consider it. If both deadlines have passed you
can go ahead and try and submit the Request, but the agency will not consider the late request
unless extraordinary circumstances exist.

Here are some examples to make it easier to figure out your deadline.

Joe receives a letter from his counselor stating he is not eligible for services. Joe wants to ask
for a hearing because this decision was made without offering him a trial work experience for
him to have a chance to try and work. Joe received a letter from his counselor dated July 5™
with the same postmark on the envelope. Joe starts counting on July 6™ and counts for 18
days which means that he must make his request to appeal the decision no later than July 23".
Joe fills out the RSA form sent in his letter and mails it at the post office on July 18". Joe has
filed his appeal on time.

Anabel receives a letter from her counselor stating she has not been approved for payment of
her hotel costs to attend an out-of-town, two-week course to prepare for taking a professional
exam. Anabel’s counselor gives her a copy of the letter at an IPE meeting. The letter is dated
July 5™ the same date of the meeting. Anabel starts counting the 15 days on July 6™. Her
deadline is July 20™. Anabel hand-delivers a request for a hearing to appeal the decision on
July 19", Anabel satisfied the deadline.

26. Can RSA lawfully stop or decrease your vocational rehabilitation
services while you are appealing a decision by RSA?

No. Both federal and state law require that your VR services must not be reduced,
suspended, or terminated prior to the decision by the hearing officer. However, for you to keep
your services as is during the appeal, you need to file a timely request for an appeal to a fair
hearing. Even if you decide to use mediation or an administrative law review prior to a hearing,
you must still make your request for a fair hearing. One exception to this rule of continuing
services during the appeal is if RSA believes you received the services because you lied or

intentionally gave them false documentation.

20



Christopher is a client of RSA. He was working at a job as a customer service representative.
He had been receiving low marks because he was not working well with his co-workers, being
very critical and having angry outbursts at work. He was in danger of losing his job. His VR
counselor agreed to provide him with short term anger management counseling. After 10
weeks of counseling, his VR counselor sent him a letter stating that the counseling would be
discontinued because it was intended to be short term only. Christopher feels he was
benefiting from the training and needs more training. He wants to appeal this decision.
Christopher must send a letter that he wants to appeal the decision and do so before the
deadline. If he does this, he is entitled to continue to receive the counseling until the hearing
decision is returned.

If you continue to receive services through the appeal and you lose the appeal, there is a
chance RSA can charge you for the VR services you received. CAP does not believe this is
likely for a number of reasons. First, we have not heard of RSA taking this action in other cases.
Second, the state law does not create a procedure for obtaining the overpayment. If a hearing
officer ordered you to pay back for an overpayment, you could appeal the decision because of the
lack of procedures. Although CAP believes an overpayment award would be unlawful, this issue

has not been decided by a court in Arizona yet.

27. Isthe hearing officer’s decision the final decision of the agency?

The hearing officer’s decision will become the final decision of RSA if neither party asks
for a review of the decision by a state reviewing official. However, if the hearing officer does
not decide in your favor, you or your representative can ask for the decision to be reviewed by a
state reviewing official. If you did not win and you want to appeal this issue in court, you must
make a request for the decision to be reviewed by the reviewing official. RSA may also do the
same. However, if you win you cannot ask for a review and there would be no reason to do so.
Only the party who is dissatisfied with the hearing officer’s decision may request the review.
Sometimes, a hearing officer’s decision may result in a partial win for you. If you are dissatisfied
with part of the decision, you need to request a review of the portion of the decision if you later

want to appeal that part of the decision in court.
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Jocelyn is a VR client and she requested a fair hearing when RSA denied her request to
provide her with a laptop computer for her educational program and to reimburse her for
expenses she had leasing a computer after they denied her request. The hearing officer found
in Jocelyn’s favor and required RSA to lease a computer for her use while she completed her
degree but denied the request that she be repaid for her leasing costs. Jocelyn may ask for a
review of the hearing officer’s decision not to reimburse her for the leasing costs.

28. Is there a deadline for requesting a review of the hearing officer’s
decision?

Yes. The deadline under federal law is within 20 days from the date of the mailing of
the impartial hearing officer’s decision. The request must be made to the Director of Arizona
Department of Economic Security. Remember that your request must be postmarked within 20
days of the date of the mailing of the impartial hearing officer’s decision. Under state law the
deadline for taking this step is shorter-it is 10 days from the date of the mailing of the impartial
hearing officer’s decision. The state cannot legally shorten the deadline under federal law, so you
have 20 days. However, to avoid a dispute about whether you have filed a timely request for a
review, you should get in your request within 10 days if you can do so. If you file within 20 days
and RSA says your request was not on time, call CAP for assistance. All CAP services are based

on case guidelines and staff availability.

AGENCY REVIEW OF HEARING OFFICER DECISION

29.  Who is the state reviewing official?

Under federal law, states are allowed to decide whether to offer a review of the hearing
officer’s decision and to set up procedures for the review. However, states must meet some
minimum requirements set by federal law. In Arizona, RSA has decided to include this as a step
in the administrative procedures. Under federal law, the review must be done by the Director of

the agency that supervises RSA. In Arizona, RSA designated the Director of the Arizona
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Department of Economic Security as its choice for conducting the review. The reviewing official
may not give his duty to review the decision to an employee of the RSA. The form letter for

requesting a review is located at A-1l in the Appendix of this guide.

30.  What does the reviewing official have to do before making a final
decision?

The reviewing official must provide both you and RSA with an opportunity to submit
additional evidence and information which is important in making a final decision. However, the
reviewing official is not required to conduct a hearing with additional witnesses. This stage is a
paper review of the hearing officer’s decision and the documents in your appeal file at the Office

of Appeals.

31.  Under what circumstances can the reviewing official change the
hearing officer’s decision?

The reviewing official must make an independent decision after reviewing the entire
appeal record and any relevant additional evidence you or RSA provides. Only if the reviewing
official concludes that there is clear and convincing evidence that the hearing officer’s decision
was not based on state law, federal law and Arizona s state plan can the hearing officer’s
decision be changed. This is a very high standard and not easily satisfied. It means that the
evidence must clearly prove the hearing officer did not follow the law when reading his or her

decision.

32.  When can you expect a decision from the reviewing official?

The decision by the state reviewing official must be made within 30 days of the request

for a review of the decision.
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LAWSUIT

33.  Can you appeal the reviewing official’s decision to court?

Yes, if you are dissatisfied with the final decision of the agency you can file a lawsuit in
state or federal court. The limitation period for filing a lawsuit to “appeal” the agency’s final
decision is not settled law. The deadline may be as short as 35 days from the date when a copy
of the decision was served on the VR client or applicant (or his/her attorney of record). To be on
the safe side you should count your days from the date the notice was mailed by the Department.

If a VR client is a minor, the period for filing may be longer. This is a complicated area of the
law. You should seek immediate legal advice well before 35 days of the date you were
mailed the final agency decision and notify the attorney of this potential deadline. It is also
a very important area of the law because if you don’t file within the limitation period, you could

lose the right to appeal the agency’s decision.

34.  Under what circumstances can the court change the final decision of
the agency?

The court will review the records of the fair hearing and any new records provided to the
reviewing official. The court will also hear additional evidence at the request of the parties.
After reviewing all of this information, the court has the authority to make a decision that the
court feels is appropriate based on the laws related to your case. The court does not have the
same high standard to satisfy as the reviewing official before changing the agency’s decision.

The court uses the preponderance of the evidence standard. This means the proof was about 51%

or more likely than not.

35. Canyou file a lawsuit against VR without first going to a fair hearing?

If you have a disagreement about your VR services, then you must appeal RSA’s decision
to a fair hearing and to the reviewing official (if you lose at the fair hearing) before you can go to

court. In other words, you cannot skip these steps and go directly to court. However, if you had
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a claim against a VR counselor or other state employee for some conduct or action that was not
about your VR services, you may be able to file a lawsuit without first going to a fair hearing and
review. For example, if you believe that a VR counselor subjected you to sexual harassment you
would not need to take this issue to a fair hearing. Keep in mind that if you have a different type
of claim against VR and want to bring a lawsuit, other deadlines for taking legal action will

apply. For more information about other deadlines, see Question #38.

REPRESENTATION

36. Can you have a representative at these informal and formal
procedures?

Yes. You can use a representative at any step from a meeting with a supervisor to a
lawsuit. You can contact CAP to see if a CAP advocate or attorney can represent you at any of
these steps. Because of limited resources and staff, CAP cannot represent every client or
applicant who asks for representation. The representative does not have to be a lawyer or a legal
advocate. Under the federal law that applies to VR services, “representative” means a parent, a
family member, a guardian, an advocate or your authorized representative. You have the right to
be represented during the mediation session by any person you select. However, if you file a
lawsuit other rules that apply to courts and lawyers will not permit you to be represented by a

person unless the representative is licensed to practice law.

37.  Can you appeal the decision of a service provider that affected your
vocational rehabilitation services?

Yes, these appeal procedures would apply to services provided directly by RSA as well as

service providers that contract with RSA to provide a VR service to you.

25



38.  What deadlines apply to other claims?

The answer depends upon the type of claim. If you have a state claim against RSA or an
RSA employee, then you generally have one year to bring a claim against a state employee or
state agency. Additionally to be able to file the lawsuit you must first file a notice of claim with
the state agency within 180 days from the date your claim arises. A copy of the state law which
explains the requirements of the notice of claim is in the Appendix of this guide. You should
consult a private attorney for assistance in filing a Notice of Claim and lawsuit against the state.
If you have a federal claim against RSA or an RSA employee, this claim procedure may not
apply, but you will have other deadlines. However, you will need to consult a private attorney to

discuss your claims and deadlines that apply. A list of legal resources appears in the Appendix.

C.  Ways in Which CAP Can Help You With Your VR Appeal

CAP provides a variety of legal and advocacy services, including training, information
and referral, advice, and in selected cases representation in negotiations, administrative appeal
procedures and lawsuits. If you would like to determine if CAP can assist you, you should call

and do an intake. Here are some examples of issues in which CAP may assist you:

> You were denied an accommodation that you needed to be able to participate in an
administrative review, mediation, or fair hearing.

> Your administrative review, mediation or fair hearing was not provided in a location
accessible to you.

> You were not provided written notice regarding a decision.

> You were not provided written notice containing all of the necessary information.

> You were not provided information about the mediation program.

> RSA refused to provide you with mediation services.

> RSA told you there are no mediation services available yet.

> Your VR services were reduced, suspended or terminated even though you filed an
appeal.
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RSA did not allow you to participate in selection of the hearing officer (once the new
system is adopted).

You were denied an appeal of the hearing officer’s decision even though you filed within
20 days of the date of the decision.

You were denied eligibility for VR services because RSA says you cannot benefit from
VR services.

You were denied VR services necessary to achieve a goal consistent with your abilities
and interests.

You disagree with a denial of a specific service and need more information about whether
VR is required to provide the service.

Representation in negotiation, and the appeal steps.

General Advice About Handling Your VR Appeal

Put all requests for appeals, hearings, etc. in writing.

Date the request.

Keep a signed copy of your written requests.

Send all requests by certified mail if possible.

Keep RSA and the Office of Appeals or court up to date on your current address and
telephone number. If you don’t and they mail you a decision to your last address which
you do not receive, you may fail to appeal to the next step on time and lose the right to
continue with your appeal.

Make sure you meet all deadlines.

If there may be two possible deadlines, take the action within the shortest deadline.
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E. Appendix

Appendix A-1: Form Letter Requesting Review of Ineligibility Decision

[Date]

(Name of Vocational Rehabilitation Counselor)
DES Rehabilitation Services Administration

Re: Request for A Review of Ineligibility Decision

Dear Mr./Ms.

| applied for Rehabilitation Services. | was denied eligibility on (date)
because RSA determined I could not benefit from services. It has been more than one year since
that decision. | am requesting a review of the ineligibility decision. | am now able to benefit
from VR services because

Please respond to this request by

Sincerely,

Client or Applicant’s Name
Address
Telephone Number

cc: Vocational rehabilitation counselor’s supervisor
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Appendix A-2: Form Letter Requesting an Administrative Review

[Date]

(Name of Vocational Rehabilitation Counselor)
DES Rehabilitation Services Administration

Re: Request for An Administrative Review/Fair Hearing

Dear Mr./Ms.

| am a client/applicant of Rehabilitation Services Administration. You have notified me
that you intend to take the following action on my case:
(e.g. close my case, discontinue, reduce or suspend a vocational rehabilitation service, deny
eligibility for services). | disagree with this action and am appealing the decision to a fair
hearing if this cannot be resolved. However, | would like to attempt to resolve this disagreement
through an administrative review. Please consider this a request for an administrative review
permitted under A.A.C. § R6-4-404. [Optional: | will need the following accommodations
because of my disability to participate in the administrative review.]

Please respond to this request by

Sincerely,

Client or Applicant’s Name
Address
Telephone Number

cc: Vocational rehabilitation counselor’s supervisor

29



Appendix A-3: Form Letter Requesting Mediation

[Date]

(Name of VVocational Rehabilitation Counselor)
DES Rehabilitation Services Administration

Re: Request for Mediation/Fair Hearing

Dear Mr./Ms.

| am a client/applicant of Rehabilitation Services Administration. You have notified me
that you intend to take the following action on my case:
(e.g. close my case, discontinue, reduce or suspend a vocational rehabilitation service, deny
eligibility for services). | disagree with this action and wish to appeal the decision to a fair
hearing. However, | would like to consider mediation as an alternative to resolving this dispute.
Please consider this a request for mediation through RSA as required by 29 U.S.C. § 722(c)(4). |
am also requesting a copy of RSA’s written procedures about the Arizona mediation process and
the list of qualified mediators used by RSA.

Please respond to this request by

Sincerely,

Client or Applicant’s Name
Address
Telephone Number

cc: Vocational rehabilitation counselor’s supervisor
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Appendix A-4: Form Letter Requesting a Fair Hearing

[Date]

(Name of VVocational Rehabilitation Counselor)
DES Rehabilitation Services Administration

Re: Request for Fair Hearing

Dear Mr./Ms.

| am a client/applicant of Rehabilitation Services Administration. You have notified me
that you intend to take the following action on my case:
(e.g. close my case, discontinue, reduce or suspend a vocational rehabilitation service, deny
eligibility for services). | disagree with this action and am appealing the decision. Please
consider this a request for a fair hearing pursuant to 29 U.S.C. § 722, 34 C.F.R. § 361.57(e) and
A.A.C. § R6-4-404.

Sincerely,

Client or Applicant’s Name
Address
Telephone Number

cc: Vocational rehabilitation counselor’s supervisor
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Appendix A-5: Form Letter Requesting Subpoena of Witness

[Date]
Judge
,AZ85
Re:  Appeal No.
Dear Judge
| have a hearing scheduled for related to the appeal of the decision

by Arizona Rehabilitation Services Administration (RSA) to close my case. This letter is to
request that you issue a subpoena for the following witness(es):

(Witness name)

(Witness address)

This witness is expected to testify about

Sincerely,

Claimant’s name
Address
Telephone number
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Appendix A-6: Form Letter Requesting Subpoena of Documents

[Date]
Judge
,AZ85
Re:  Appeal No.
Dear Judge
| have a hearing scheduled for related to the appeal of the decision

by Arizona Rehabilitation Services Administration (RSA) to close my case. This letter is to
request that you issue a subpoena to the following agencies for release of documents necessary
for my appeal:

Custodian of Records (Name of Agency):
Address:

These records are . They are related to my appeal because:

Sincerely,

Claimant’s name
Address
Telephone number
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Appendix A-7: Form Letter Requesting Reinstatement of Services Pending
Appeal

[Date]

(Counselor’'s Name)
DES Rehabilitation Services Administration

Dear Ms./Mr.

| have a current I.P.E. that requires that I be provided the following service(s):

. On I received notice that my case will be closed (or
that this service has been discontinued.) On | filed a notice of appeal of this
decision. The above-referenced services have been stopped. The Rehabilitation Act of 1998
requires that pending a decision by a mediator, hearing officer or reviewing officer, the state
vocational rehabilitation agency shall not suspend, reduce or terminate services being provided to
a client unless those services were obtained through misrepresentation, fraud, collusion or
criminal conduct on the part of the client. In this case, there is no allegation of
misrepresentation, fraud, collusion or criminal conduct. | therefore request that these services be
reinstated pending the appeal. See 29 U.S.C. § 722 (c)(7).

Please respond by about this request.

Sincerely,

Client’s signature
Address
Telephone number
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Appendix A-8: Form Letter Requesting Continuance

[Date]

Judge

, AZ 85

Appeal No.

Dear Judge

| have a hearing scheduled for related to the appeal of the decision
by Arizona Rehabilitation Services Administration (RSA) to close my case. This letter is to
request a postponement of the hearing for the following reason:

Sincerely,

Claimant’s name
Address
Telephone number
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Appendix A-9: Form Letter Requesting An Accommodation At An Informal Or
Formal Appeal Hearing

[Date]

(Name of Vocational Rehabilitation Counselor)
DES Rehabilitation Services Administration

Re: Request for An Accommodation

Dear Mr./Ms.

I am a client/applicant of Rehabilitation Services Administration. You recently notified
me that you intend to do the following: (e.g. close my
case, discontinue, reduce or suspend a vocational rehabilitation service, deny eligibility for
services). | disagreed with this action and requested a mediation/administrative review/fair

hearing. The mediation/administrative review/fair hearing will be held on . To attend
and effectively participate in my appeal rights | will need the following accommodations:
because of my disability of . I am making this

request pursuant to Title 1l of the Americans with Disabilities Act and the Rehabilitation Act of
1973. If this request should be directed to a different RSA or state employee, please forward the
request. Please respond to this request by :

Sincerely,

Client or Applicant’s Name
Address
Telephone Number

cc: Vocational rehabilitation counselor’s supervisor
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Appendix A-10: Form Letter Requesting Written Notice About A VR Counselor’s
Decision

[Date]
(Name of Vocational Rehabilitation Counselor)
DES Rehabilitation Services Administration
Re: Request for Written Notice
Dear Mr./Ms.
On you told me that you had made the following decision about my VR

services: (e.g. close my case, not provide a specific service, refuse to open a VR case, refuse to
provide a Post Employment Service, reduce a maintenance payment, not provide maintenance,
etc.). However, you did not provide me with written notice regarding the decision. Please
provide me with written notice about this decision as required by 34 C.F.R. § 361.43, including
information about the decision, the basis for the decision and information about my appeal rights.

Please provide the written notice by

Sincerely,

Client or Applicant’s Name
Address
Telephone Number
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Appendix A-11: Form Letter Requesting Review By State Reviewing Official

[Date]

Office of the Director

Arizona Department of Economic Security
1717 West Jefferson (if hand-delivered)
P.O. Box 6123

Phoenix, AZ 85005

Re:  Request for Review of Hearing Officer Decision by State Reviewing Official
DES Appeal No.

(Rehabilitation Services Administration)

Dear Mr./Ms.

I am a client/applicant of Rehabilitation Services Administration. | went to a fair hearing
to appeal the following action that was taken about my case:
(e.g. close my case, discontinue, reduce or suspend a vocational rehabilitation service, deny
eligibility for services). The hearing officer reached a decision on . Please
consider this a request for an administrative review of that decision by the chief official of the
designated state agency pursuant to 34 C.F.R. § 361.57 (Q).

Sincerely,

Client or Applicant’s Name
Address
Telephone Number

cc: Arizona Department of Economic Security
Office of Appeals

(Hearing officer assigned to appeal)
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Appendix A-12: Sample Pre-Hearing Summary

(Your name and address; or
If you are represented by an attorney,
his or her name and address.)
BEFORE THE OFFICE OF APPEALS

ARIZONA DEPARTMENT OF ECONOMIC SECURITY

,(Your name) )
)
Appellant, )
)
) APPELLANT’S
VS. ) PRE-HEARING
) SUMMARY
)
ARIZONA DEPARTMENT OF ) Case No.
ECONOMIC SECURITY, )
)
Respondent )
)
The Appellant, (your name ), submits the following as its Pre-Hearing

Summary:

[State the facts you think are important and that you can prove one at a time in numbered
paragraphs.]

Example:
1. | applied for vocational rehabilitation services on February 1, 2000.
2. | was told that | was eligible for services on March 15, 2000.
3. I met with my counselor on April 3, 2000 to discuss my employment goal.
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[Next, state the reasons why you think you have a right to a different decision than your
counselor made, including any law that supports your position. CAP or one of the CAP guides
may help you find information about the law that might support your position.]
Example.

22. My VR counselor told me that | could not receive any additional training because
$10,000 had already been spent on my case.

23.  The Rehabilitation Act requires counselors to make decisions based on each case
and not have specific limits on amounts of services provided that are applied to all cases.

24, | need 6 months of additional training to get a license to do my job for which VR
trained me.

25.  Without a license | cannot work in this field.
[Next, tell the hearing officer what you want him to do.]
Example:

Appellant respectfully requests that the decision by DES-RSA to close my case be
reversed and that RSA be required to open my case and pay for me to go to the class to prepare

me to get my license as a rehabilitation therapy technician.

DATED this day of , 2000.

Your name, address and telephone number
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Appendix A-13: List of RSA Regional Offices

RSA Region 1

(Maricopa County)

3221 North 16" Street, Suite 200
Phoenix, AZ 85014

(602) 266-6752 (Voice or TTY)
(602) 241-7158 (Fax)

RSA Region 2

(Pima, Santa Cruz, Cochise, Graham, Greenlee Counties)
400 West Congress, Suite 420

Tucson, AZ 85701

(520) 628-6810 (Voice)

(520) 628-6864 (TTY)

(520) 628-6858 (Fax)

RSA Region 3

(La Paz, Mohave, Coconino, Navajo, Apache, Yavapai Counties)
1510 Riordan Ranch Street

Flagstaff, AZ 86001

(520) 779-4147 (Voice or TTY)

(520) 774-6915 (Fax)

RSA Region 4

(East Maricopa, Pinal, Yuma, Gila Counties)
3221 North 16™ Street

Phoenix, AZ 85016

(602) 266-6752 (Voice)

(602) 241-7158 (Fax)
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Appendix A-14: List of Legal Resources

Lawyer Referral Service for Maricopa County

Maricopa County Bar Association

Phoenix, AZ

(602) 257-4434

Provides referrals to attorney practicing in the area of your legal problem for a reduced rate for
the initial consultation.

Self Service Center

Maricopa County Superior Court

101 W. Jefferson, 4™ Floor

Phoenix, AZ

(602) 506-7353

Maintains a list of lawyers willing to advise self-represented individuals on a per-hour, non-
retainer basis.

Lawyers Referral Service for Pima County

Pima County Bar Association

Tucson, AZ

(520) 623-4625

Provides referrals to attorney practicing in the area of your legal problem for a reduced rate for
the initial consultation.

Low Cost Legal Services

Community Legal Services

Phoenix 602-258-3434 or 800-852-9075
Mesa 480-833-1442 or 800-896-3631
Kingman 928-753-1177 or 800-255-9031
Yuma 928-782-7511 or 800-424-7962
Prescott 928-445-9240 or 800-233-5114
San Luis 928-627-0670 or 800-356-7115
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Southern Arizona Legal Aid, Inc.

Tucson

Apache Junction
Casa Grande
Douglas
Lakeside

Miami

Nogales

Four Rivers Indian
Legal Services

White Mountain Apache
Legal Services

DNA - People’s Legal Services, Inc.

Tuba City

Chinle

Window Rock
Keams Canyon
Coconino Legal Aid

Papago Legal Services (Sells)

520 623-9641 or 800-248-6789

480-982-7061

520-316-8086

520-364-7973 or 800-231-7106

928-537-8383 or 800-658-7958

928-473-2548

520-287-9441

520-562-3369

520-338-4845

928-283-5265 or 800-789-8919

928-674-5242 or 800-789-7598

928-871-4151 or 800-789-7287

928-738-2251 or 800-789-9586

928-774-0653 or 800-789-5781

520-383-2420
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Appendix A-15 - Notice of Claim Statute

AR.S.§12-821

All actions against any public entity or public employee shall be brought within one year after the
cause of action accrues and not afterward.A.R.S. § 821.01

A. Persons who have claims against a public entity or a public employee shall file claims with the
person or persons authorized to accept service for the public entity or public employee as set
forth in the Arizona rules of civil procedure within one hundred eighty days after the cause of
action accrues. The claim shall contain facts sufficient to permit the public entity or public
employee to understand the basis upon which liability is claimed. The claim shall also contain a
specific amount for which the claim can be settled and the facts supporting that amount. Any
claim which is not filed within one hundred eighty days after the cause of action accrues is barred
and no action may be maintained thereon.

B. For purposes of this section, a cause of action accrues when the damaged party realizes he or
she has been damaged and knows or reasonably should know the cause, source, act, event,
instrumentality or condition which caused or contributed to the damage.

C. Notwithstanding subsection A, any claim which must be submitted to a binding or non-
binding dispute resolution process or an administrative claims process or review process pursuant
to a statute, ordinance, resolution, administrative or governmental rule or regulation, or
contractual term shall not accrue for the purposes of this section until all such procedures,
processes or remedies have been exhausted. The time in which to give notice of a potential claim
and to sue on the claim shall run from the date on which a final decision or notice of disposition
is issued in an alternative dispute resolution procedure, administrative claim or review process.
This provision shall not be construed to prevent the parties to any contract from agreeing to
extend the time for filing such notice of claim.

D. Notwithstanding subsection A, a minor or an insane or incompetent person may file a claim
within one hundred eighty days after the disability ceases.

E. A claim against a public entity or public employee filed pursuant to this section is deemed
denied sixty days after the filing of the claim unless the claimant is advised of the denial in
writing before the expiration of sixty days.

F. This section shall apply to all causes of action which accrue on or after the effective date of
this section.
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Appendix A-16

VR 8, Request for Review This form is available in other ible fi i March 4, 2008

ARIZONA DEPARTMENT OF ECONOMIC SECURITY
Rehabilitation Services Administration
REQUEST FOR A REVIEW OF A COUNSELOR DETERMINATION

Please present this request to the Office Supervisor or send to RSA Regional Manager.
Staff will send a copy to the RSA Central Office, Conflict Resolution Coordinator, Program Services Section
1789 W. Jefferson, 2NW, Phoenix, AZ 85007, Site Code 930A.

I (name) Tel. # SSN
disagree with the RSA counselor’s decision regarding my case. I am appealing his/her
decision.

I understand the information that has been provided to me regarding such a request (see
the reverse side of this form).

Based on this information, | am appealing the following decision:
Please describe the decision:

What part of the decision do you disagree with and why?

Who made the decision?
(Counselor Name)

(Date)

I Want To Resolve This Issue By Using The Following Process (Please check ONLY one*):

] An informal review of this matter by the supervisor and/or regional program manager first*

[  Mediation first*

[C]  Idon’t want to start with either one of the two processes listed above and ONLY want a Formal
Due Process Hearing from an impartial Hearing Officer

*By choosing “informal review” or “mediation”, I continue to have a right to a Formal Due Process Hearing. 1
(choose one) [] agree or [_] do not agree to extend the 60-day timeframe for a Formal Due Process Hearing in
order to resolve the issue.

Signed by (client): On this date:

For a Mediation request, the counselor must agree to participate and must fill out this portion:
[] 1 agree to participate in mediation Bl do not wish to participate in mediation

Signed by (counselor): On this date:

SEE REVERSE SIDE FOR INFORMATION YOU NEED TO KNOW
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9.

INFORMATION REGARDING REQUESTS FOR REVIEW OF COUNSELOR DETERMINATIONS

Any applicant or eligible individual who is dissatisfied with any decision made by RSA
staff that affects the provision of services may request (or, if appropriate, may
request through the individual's representative) a timely review of that decision.
Timely means that the formal request for a review of a counselor decision must be

made by the client within 1 lendar f th ailin r other official
notification he fi ision (i.e. after informal discussions about

the matter between the counselor and the client have concluded).

Any applicant or eligible individual has the option to informally resolve the issue with
a supervisor or manager; and/or use the help of a mediator before having a formal
Due Process Hearing.

Use of an informal review or mediation process will not delay an individual’s access to
a formal “due process” hearing. A hearing by an impartial hearing officer will be held
within 60 days of this request for review, unless an informal resolution or a mediation
agreement is achieved prior to the 60th day or the individual agrees to a specific
extension of time.

RSA will not suspend, reduce, or terminate services already being provided under an
IPE before there is a final determination of the formal impartial due process hearing,
or informal resolution, unless the individual requests it or RSA has evidence that the
services have been obtained through misrepresentation, fraud, collusion, or criminal
conduct on the individual’s part.

The applicant or eligible individual or, if appropriate, his/her representative may be
present at any meetings to resolve the issue (including mediation sessions, an
informal review, and formal hearing).

If the individual chooses mediation, he/she has a right to be involved in selecting a
mediator from a list of individuals who are available for the time and place selected.

The individual or, if appropriate, his/her representative may present additional
evidence, information, and witnesses to an impartial hearing officer, to be
represented by counsel or other appropriate advocate, and to examine all witnesses
and other relevant sources of information and evidence during a Formal Due Process
Hearing.

The hearing officer who conducts the formal hearing will be selected on a random
basis from among a pool of persons qualified to be an impartial hearing officers.

The individual must be informed about the availability of the Client Assistance Project
and been given their brochure.

*You may request clarification or explanation of any of the above information. You may ask someone to
help you complete this request. You may also request that this information be provided in an alternate
format if needed to accommodate for your disability.
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